§62.23

§62.23 Determination for granting
temporary emergency access.

(a) The Commission may grant tem-
porary emergency access to an appro-
priate non-Federal or regional disposal
facility or facilities provided that the
determination required under
§62.21(a)(1) of this part is made;

(b) The notification procedures under
§62.22 of this part are complied with;
and

(c) The temporary emergency access
duration will not exceed forty-five (45)
days.

§62.24 Extension of emergency access.

(a) After the receipt of a request from
any generator of low-level waste, or
any Governor on behalf of any gener-
ator or generators in his or her State,
for an extension of emergency access
that was initially granted under §62.21,
the Commission shall make an initial
determination of whether—

(1) Emergency access continues to be
necessary because of an immediate and
serious threat to the public health and
safety or the common defense and secu-
rity;

(2) The threat cannot be mitigated by
any alternative that is consistent with
public health and safety; and

(3) The generator of low-level waste
and the State have diligently though
unsuccessfully acted during the period
of the initial grant to eliminate the
need for emergency access.

(b) After making a determination
pursuant to paragraph (a) of this sec-
tion, the requirements specified in
§§62.21(c) and 62.22 of this part, must be
followed.

§62.25 Criteria for a Commission de-
termination.

(@) In making the determination re-
quired by §62.21(a) of this part, the
Commission will determine whether
the circumstances described in the re-
quest for emergency access create a se-
rious and immediate threat to the pub-
lic health and safety or the common
defense and security.

(b) In making the determination that
a serious and immediate threat exists
to the public health and safety, the
Commission will consider, notwith-
standing the availability of any alter-
native identified in §62.13 of this part:
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(1) The nature and extent of the radi-
ation hazard that would result from
the denial of emergency access, includ-
ing consideration of—

(i) The standards for radiation pro-
tection contained in part 20 of this
chapter;

(ii) Any standards governing the re-
lease of radioactive materials to the
general environment that are applica-
ble to the facility that generated the
low level waste; and

(iii) Any other Commission require-
ments specifically applicable to the fa-
cility or activity that is the subject of
the emergency access request; and

(2) The extent to which essential
services affecting the public health and
safety (such as medical, therapeutic,
diagnostic, or research activities) will
be disrupted by the denial of emer-
gency access.

(c) For purposes of granting tem-
porary emergency access under §62.23
of this part, the Commission will con-
sider the criteria contained in the
Commission’s Policy Statement (45 FR
10950, February 24, 1977) for deter-
mining whether an event at a facility
or activity licensed or otherwise regu-
lated by the Commission is an abnor-
mal occurrence within the purview of
section 208 of the Energy Reorganiza-
tion Act of 1974.

(d) In making the determination that
a serious and immediate threat to the
common defense and security exists,
the Commission will consider, notwith-
standing the availability of any alter-
native identified in §62.13 of this part:

(1) Whether the activity generating
the wastes is necessary to the protec-
tion of the common defense and secu-
rity, and

(2) Whether the lack of access to a
disposal site would result in a signifi-
cant disruption in that activity that
would seriously threaten the common
defense and security.

The Commission will consider the
views of the Department of Defense
(DOD) and or the Department of En-
ergy (DOE) regarding the importance
of the activities responsible for gener-
ating the LLW to the common defense
and security, when evaluating requests
based all, or in part, on a serious and
immediate threat to the common de-
fense and security.
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(e) In making the determination re-
quired by §62.21(a)(2) of this part, the
Commission will consider whether the
person submitting the request—

(1) Has identified and evaluated any
alternative that could mitigate the
need for emergency access; and

(2) Has considered all pertinent fac-
tors in its evaluation of alternatives
including state-of-the-art technology
and impacts on public health and safe-
ty.
() In making the determination re-
quired by §62.21(a)(2) of this part, the
Commission will consider implementa-
tion of an alternative to be unreason-
able if:

(1) It adversely affects public health
and safety, the environment, or the
common defense and security; or

(2) 1t results in a significant curtail-
ment or cessation of essential services,
affecting public health and safety or
the common defense and security; or

(3) It is beyond the technical and eco-
nomic capabilities of the person re-
guesting emergency access; or

(4) Implementation of the alternative
would conflict with applicable State or
local or Federal laws and regulations;
or

(5) It cannot be implemented in a
timely manner.

(g) The Commission shall make an
affirmative determination under
§62.21(a) of this part only if all of the
alternatives that were considered are
found to be unreasonable.

(h) As part of its mandated evalua-
tion of the alternatives that were con-
sidered by the generator, the Commis-
sion shall consider the characteristics
of the wastes (including: physical prop-
erties, chemical properties, radioac-
tivity, pathogenicity, infectiousness,
and toxicity, pyrophoricity, and explo-
sive potential); condition of current
container; potential for contaminating
the disposal site; the technologies or
combination of technologies available
for treatment of the waste (including
incinerators; evaporators-crystallizers;
fluidized bed dryers; thin film evapo-
rators; extruders, evaporators; and
Compactors); the suitability of volume
reduction equipment to the cir-
cumstances (specific activity consider-
ations, actual volume reduction fac-
tors, generation of secondary wastes,

§62.26

equipment contamination, effluent re-
leases, worker exposure, and equipment
availability); and the administrative
controls which could be applied, in
making a determination whether waste
to be delivered for disposal under this
part has been reduced in volume to the
maximum extent practicable using
available technology.

§62.26 Criteria for designating a dis-
posal facility.

(@) The Commission shall designate
an appropriate non-Federal or regional
disposal facility if an affirmative de-
termination is made pursuant to
§§62.21, 62.23, or 62.24 of this part.

(b) The Commission will exclude a
disposal facility from consideration if:

(1) The low-level radioactive wastes
of the generator do not meet the cri-
teria established by the license agree-
ment or the license agreement of the
facility; or

(2) The disposal facility is in excess
of its approved capacity; or

(3) Granting emergency access would
delay the closing of the disposal facil-
ity pursuant to plans established be-
fore the receipt of the request for emer-
gency access; or

(4) The volume of waste requiring
emergency access exceeds 20 percent of
the total volume of low-level radio-
active waste accepted for disposal at
the facility during the previous cal-
endar year.

(c) If, after applying the exclusionary
criteria in paragraph (b) of this sec-
tion, more than one disposal facility is
identified as appropriate for designa-
tion, the Commission will then con-
sider additional factors in designating
a facility or facilities including—

(1) Type of waste and its characteris-
tics,

(2) Previous disposal practices,

(3) Transportation

(4) Radiological effects,

(5) Site capability for handling waste,

(6) The volume of emergency access
waste previously accepted by each site
both for the particular year and over-
all, and

(7) Any other considerations deemed
appropriate by the Commission.

(d) The Commission, in making its
designation, will also consider any in-
formation submitted by the operating
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